IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

CARROL ED SANDERS PLAI NTI FF
VS. Cvil Action No. 1:95cv237-D-D
JOHANNY NUNLEY, LARRY W LSON

BENNY PARRI SH, STEVE GRlI SHAM

DEBORAH GRI SHAM and WESTERN
SURETY COMPANY DEFENDANTS

VEMORANDUM OPI NI ON

This action arises fromthe plaintiff’s allegations of
wr ongdoi ng and m sconduct on the part of Tishom ngo County | aw
enforcenment officials. By order dated April 18, 1996, this court
denied the notion of the defendants Ti shom ngo County and Benny
Parish to dismss this 81983 action in part upon the ground that
the plaintiff’s federal law clains are constrained by the
M ssi ssippi statute of limtations which governs various

intentional torts, Mss. Code Ann. 8§ 15-1-35. Sanders v. Nunl ey,

et al., Gvil Action No. 1:95cv237-D-D (N.D. Mss. Apr. 18, 1996)
(Order Denying Defendants’ Mdtions to Dismss). The defendant
Western Surety Conpany has now noved this court to dismss it as
a party to this action, and relies upon a virtually identi cal
ar gunent .
l. Statute of l[imtations

A As against the plaintiff’s federal |aw clains

Because Congress has not provided a statute of limtations
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for civil rights actions brought under 8 1983, federal courts
adopt the forumstate's general personal injury limtations
period. The general limtations period is enployed instead of a
particular limtations period for enunerated intentional torts.

Onens v. Okure, 488 U.S. 235, 249-50, 109 S.Ct. 573, 581-82, 102

L. Ed. 2d 594 (1989); Flores v. Caneron County, 92 F.3d 258, 271

(5th CGr. 1996); Piotrowski v. Cty of Houston, 51 F.3d 512, 514

n. 5 (5th Gr.1995). This court has consistently applied Onvens
to prevent the application of Mss. Code Ann. 8 15-1-35 to clains
arising under 8§ 1983, regardl ess of whether those federal |aw

clains are anal ogous to state law intentional torts.! See, e.q.,

Smth v. Luther, Gvil Action No. 4:96cv69-D-B (N.D. M ss. Aug.

14, 1996) (Davidson, J.) (Menorandum Opi nion and Order Denyi ng

Motion to Dismss); Lightfoot v. Lowndes Co., G vil Action No.

1: 94cv330-D-D (N.D. Mss. Jun 11, 1996) (Davidson, J.)
(Menmor andum Opi ni on and Order Denying Motion to Dism ss). Qur
sister court in the Southern District of M ssissippi does so as

well. See, e.q., Gates v. Walker, 865 F. Supp. 1222, 1229 (S.D.

Mss. 1994); Flowers v. Dickens, 741 F. Supp. 112, 113 (S.D. M ss.

1990). Fifth Grcuit decisions are no different. See, e.q.,

Gartrell v. Taylor, 981 F.2d 254, 256 (5th Cr. 1993); Jackson

v. Johnson, 950 F.2d 263, 265 (5th Cr. 1992); Janes v. Sadler,

1 Indeed, Owensitself involved the proposed application of an intentional tort statute of limitations.
Owens, 102 L.Ed2d at 598; 488 U.S. at 237.



909 F.2d 834, 836 (5th Cr. 1990). 1In light of the wealth of
recent caselaw on the issue stating that the general three-year
limtations period is to apply, this court is not convinced by
Western Surety’s argunments to rule otherwise in this case.? To
the extent that the plaintiff has all eged federal |aw civil
rights clainms against the defendant Western Surety Conpany, they
are not barred by the applicable statute of limtations.® To
this extent, then, the notion of the defendant Western Surety
Conpany shal |l be deni ed.

B. As against the plaintiff’s state |aw clains

The plaintiff’s conplaint can be read broadly to assert both
state and federal law clainms. Under M ssissippi |aw, the
plaintiff may sue the defendant Western Surety in a contract
action - directly against the bond of Sheriff Nunley for "breach

of the sheriff’'s official duty." See, e.q., City of Mund

Bayou v. Johnson, 562 So. 2d 1212, 1217 n. 3 (Mss. 1990);

US F.&5 v. Mssissippi, 182 So. 2d 919, 923 (Mss. 1966) ("A

suit on the surety contract may be nmai ntai ned al though the

liability on the contract grows out of a tort.") (enphasis

2 Western Surety also asserts that even if the plaintiff' s claims are not barred by the applicable statute of
limitations, they should be barred by the doctrine of laches. Such a claim is not properly presented to this court viaa
motion to dismiss, for this court cannot say that the plaintiff "can prove no set of facts which would entitle him to
relief" in this case. Thomasv. Smith, 897 F.2d 154, 156 (5th Cir. 1989) (quoting Conley v. Gibson, 355 U.S. 41,
45-46, 78 S. Ct. 99, 100-02, 2 L.Ed.2d 80 (1957)); see Mahone, 836 F.2d at 926; McLean v. International
Harvester, 817 F.2d 1214, 1217 n.3 (5th Cir. 1987); Jonesv. United States, 729 F.2d 326, 330 (5th Cir. 1984).

3 No other defenses against the plaintiff’s § 1983 claims are raised by Western Surety in its motion to
dismiss. The court is curious as to the asserted basis for § 1983 liability against Western Surety, as it does not
appear that Western Surety can be classified either asa“ state actor” or asin conspiracy with a state actor.
Nevertheless, the issue is not before the court on the present motions.

3



added); Al exander v. Casey, 25 So. 2d 709 (Mss. 1946) ("The suit

is on the bond.") (enphasis added); Smith v. Smth, 156 M ss.

288, 125 So. 825 (1930). The question before this court is the
determ nation of the appropriate statute of Iimtations on this
claim
M ss. Code Ann. 8 15-1-35

The primary contention of the defendant Western Surety is
that all of the plaintiff’s clains are barred by the application
of Mssissippi’s intentional tort statute of limtations, Mss.
Code Ann. 8§ 15-1-35. As the undersigned has already determ ned
that the plaintiff's federal |aw 8 1983 cl ains are not governed
by this statute, it only remains for this court to determne if
any of the plaintiff’'s state law clains are so barred. They are
not. As a contract action, the plaintiff’s claimagainst Western
Surety on the bond is constrained by the statute of limtations
for general contract actions:

[I]n the absence of a statute to the contrary, the

limtation within which an action nust be brought on an

official bond is that provided by statute for actions on

witten contracts.

Smth, 125 So. at 826; see also Al exander, 25 So. 2d at 709.

Wiile the Smth and Al exander decisions are not fresh
jurisprudence, the M ssissippi Suprene Court has not yet inpugned
their worth:

Smth and Al exander al so involve suits against the surety on

an official bond. Each holds that the action on such a bond
is in effect a suit on a contract and for that reason is
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outside the one-year [intentional tort] statute of
[imtations. Nothing in today' s case affords us an occasion
to reconsider or question the limtations period affecting
an action against a surety upon an official bond.

Cty of Mound Bayou, 562 So. 2d at 1217 n. 3. The defendant has

directed this court to no statute of limtations which otherw se
applies to actions upon a sheriff’s bond, and therefore
M ssissippi’s three year residual statute of |[imtations applies.
M ss. Code Ann. 8 15-1-49. The plaintiff tinely filed this
action wwthin the three year period, and the defendant’s notion
shal | be denied as to this ground.
2. M ss. Code Ann. 8 15-1-33

In their rebuttal brief, the defendant Western Surety for
the first time argues that if the intentional tort statute of
[imtations does not apply, then the one year limtations period
set forth in Mss. Code Ann. 8§ 15-1-33 does apply. |Its failure
to raise this matter in its initial notion alone justifies denial
of the nmotion on this ground at this juncture, as it has failed
to give the plaintiff an opportunity to respond on this matter.
In any event, this argunent is without nerit. That statutory
provi si on provides:

All actions and suits for any penalty or forfeiture on any

penal statute, brought by any person to whomthe penalty or

forfeiture is given, in whole or in part, shall be commenced

wi thin one year next after the offense was commtted, and

not after.

M ss. Code Ann. 8§ 15-1-33. Wether or not the plaintiff’s clains

agai nst Western Surety are barred by this limtation turns upon
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whet her those clains arise under a "penal statute.”

Western Surety directs the court to a decision of the
M ssi ssi ppi Suprenme Court which applies a predecessor of this
provi sion to preclude an action against a sheriff on his official

bond. Bank of Hi ckory v. May, 119 Mss. 239, 80 So. 704 (1919).

In May, the M ssissippi court found that a claimarising under 8§
4670 of the M ssissippi Code in effect at that tinme was properly
classified as a penal action, and therefore governed by the one
year limtation upon penal actions. My, 80 So. at 706. In
determ ni ng whet her that action was penal, the court |ooked to
the nature of recoverabl e damages* under 8§ 4670:
To maintain an action under this section [8§ 4670] it is
unnecessary that the plaintiff or conplainant should have
been actually damaged one cent. It is nmerely necessary to
show that the sheriff failed to return the execution on the
return day wi thout a good excuse.
May, 80 So. 2d at 705. As clarified by |later decisions of the
M ssi ssi ppi Suprenme Court, "[a] statute that nakes a w ong-doer
liable to the person wonged for a fixed sumw thout reference to

the damage inflicted by the conm ssion of the wong is penal ."

See, e.d., Southern Package Corp. v. Walton, 18 So. 2d 458, 460

(Mss. 1944); State v. Newton, 3 So. 2d 816, 818 (M ss. 1941)

(enphasi s added).
Section 4670 of the M ssissippi Code of 1906 provided for

4 The May court also discussed the general nature of penal actions, but primarily bases its decision upon
the nature of recovery. May, 80 So. at 705-06.



the recovery of a specified anmount of damages agai nst a sheriff
for his failure to return an execution directed to him
4670. (4118) Liability for failure to return execution -
| f any sheriff, coroner, or other officer, shall fail to
return any execution to himdirected, on the return-day
thereof, the plaintiff in execution shall be entitled to
recover judgnent against the sheriff, coroner, other officer

and his sureties, for the anpbunt of execution and all costs,
wth [awmful interest thereon until the sane shall be paid .

M ss. Code Ann. 8§ 4670 (1906) (enphasis added). The current

version of that statute is little different fromits ancestor:

8§ 19-25-41. Liability of sheriff for failure to return
execution.

| f any sheriff or other officer properly authorized to act
for him shall fail to return any execution to himdirected,
on the return day thereof, the plaintiff in execution shal
be entitled to recover judgnent against the sheriff or other
officer, and his sureties, for the anount of the execution
and all costs, with lawful interest thereon until the sanme
shall be paid .
M ss. Code Ann. 8 19-25-41 (1972) (enphasis added).
Neverthel ess, both the older and current version of the statute
allow a penal recovery for a sheriff’s failure to return an
execution, and not for any other reason. |In My, the plaintiff
Bank of Hi ckory sued the sheriff of Newton County and his surety
under 8 4670 for the sheriff’'s failure to return three executions
i ssued on behal f of the bank.
It is within this context, and within this context only,

that the M ssissippi Suprenme Court declared in May that such an

action against a sheriff’s bond was restricted to a one year



[imtations period as it is an action for a "penalty or
forfeiture" on a penal statute.® The liability of the defendant
Western Surety Conpany is contingent upon a show ng by the
plaintiff that the defendant Nunley, as sheriff of Tishom ngo
County, commtted a "breach of his official duty.” Such a breach
can take many forns, and nay arise fromthe breach of a penal
statute or fromthe breach of uncodified law. The plaintiff in
this case does not allege a breach of official duty under the
auspi ces of Mss. Code Ann. 8 19-25-41 for any failure of
def endant Nunley to return an execution, so the precise ruling of
May does not govern in this instance.

Rat her, the plaintiff’'s state | aw cl ai m agai nst the
def endant Western Surety Conpany that the defendant Nunl ey
"breached his official duty" is based upon uncodified M ssissipp
tort law and both M ssissippi and federal constitutional |aw.
This court does not find any M ssissippi® statute, nmuch less a
penal one, upon which the plaintiff’s clains agai nst Wstern

Surety are based.’ Even if 8 15-1-33 were construed to apply

5 Later actions finding actions based upon "penal statutes’ and relying upon the reasoning espoused in May
also limited themselves to instances where liability was fixed by statute without regard to the actual damages
sustained. See, e.g., Reed v. Murphey, 168 F.2d 257 (5™ Cir. 1948) (liquidated damaged under F.L.S.A.); Sherill v.
Stewart, 199 Miss. 216, 21 So. 2d 11, 17 (1945) (statute fixing landlord’ s damages at "double rent" without regard to
actual damagesis penal); Rogersv. Newton, 191 Miss. 611, 3 So. 2d 816 (1941) (noting liahility in that case "fixed
at a sum certain without reference to the damage he has sustained").

6 Asalready noted elsewhere in this opinion, any federal law claims arising under § 1983 are governed by
Mississippi’ s general three year statute of limitations. See, supra, I(A).

’ The only arguable statute upon which the plaintiff’ s state law claims could be based is the statute requiring
Mississippi sheriffsto post bond. However, Miss. Code Ann. 8 15-1-33 has been specifically held not to apply to
fidelity bonds. Lathamv. U.S.F.&G., 267 So. 2d 895 (Miss. 1972). The sheriff’ sbond, authorized under Miss.
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not only to penal statutes, but to penal actions generally, the
May justification is lacking for a finding that the plaintiff’s
action in this case is penal. Should the plaintiff prevail in
this case, he will not necessarily recover the full anmount of the
bond i ssued by the defendant Western Surety Conpany. Rather, he
will be permtted to recover actual damages whi ch he nust
denonstrate by a preponderance of the evidence. As the
recover abl e damages are not fixed nor certain should the
plaintiff prevail on this claim application of the M ssissipp
Suprene Court’s directive in May woul d mandate a finding that
this action is renedial in nature and not governed by the
prescriptive period contained in Mss. Code Ann. 8 15-1-33.
1. Concl usion

The notion of the defendant Western Surety is not well taken
and it shall be denied. Any federal law clains of the plaintiff
arising under § 1983 are governed by M ssissippi’s general three-
year statute of limtations. Likewse, the plaintiff’'s state-|aw
claimon the sheriff’s surety bond is governed by this residual
three-year limtations period. As such, the plaintiff’s clains
are not untinely.

A separate order in accordance with this opinion shall issue

t hi s day.

Code Ann. 8 19-25-1, isafidelity bond. Poolev. Brunt, 338 So. 2d 991, 994 (Miss. 1976).
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This the day of January 1997.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

CARROL ED SANDERS PLAI NTI FF
VS. Cvil Action No. 1:95cv237-D-D
JOHANNY NUNLEY, LARRY W LSON,

BENNY PARRI SH, STEVE GRlI SHAM

DEBORAH GRI SHAM and WESTERN
SURETY COMPANY DEFENDANTS

ORDER DENYI NG DEFENDANT’ S MOTI ON TO DI SM SS

Pursuant to a nmenorandum opinion issued this day, it is
her eby ORDERED THAT:

1) the notion of the defendant Western Surety Conpany to
dismss it fromthis action is hereby DEN ED.

SO ORDERED, this the day of January 1997.

United States District Judge



